Mailed:
July 25, 2006
Bucher

THIS DISPOSITION IS
NOT CITABLE AS
PRECEDENT OF THE TTAB

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re Aesgen, Inc.

Serial No. 76500182

Charles E. Steffey of Schwegman Lundbert Wessner & Kl uth,
P. A, for Aesgen, Inc.

Kim Saito, Trademark Exami ning Attorney, Law Ofice 102
(Thomas V. Shaw, Managi ng Attorney).

Bef ore Bucher, Drost and Catal do, Adm nistrative TrademarKk
Judges.

Opi nion by Bucher, Adm nistrative Trademark Judge:

Aesgen, Inc. seeks registration on the Principal
Regi ster of the mark PROTORIS (in standard character form

for goods identified in the application as foll ows:
“phar maceutical preparations for the

treatnment of nucositis and i nflammti on of
mucous nenbranes” in International Cass 9.1

This case is now before the Board on appeal fromthe
final refusal of the Trademark Exami ning Attorney to

regi ster applicant’s mark based upon Section 2(d) of the

! Application Serial No. 76500182 was filed on March 25, 2003
based upon applicant’s allegation of a bona fide intention to use
the mark in commerce.
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Trademark Act, 15 U.S.C. § 1052(d). The Trademark Exam ni ng
Attorney has found that applicant’s mark, when used in
connection with the identified goods, so resenbles the mark
PROTEROS (in standard character form, which is registered
for, inter alia, “herbicides, pesticides, fungicides, al

for agricultural, donmestic, and conmercial uses;
dietary/nutritional supplenent; preparations for destroying
verm n; food for babies” also in International Cass 5,2 as
to be likely to cause confusion, to cause m stake or to
decei ve.

Appl i cant and the Trademark Exam ning Attorney have
fully briefed this appeal, but applicant did not request an
oral hearing. W affirmthe refusal to register.

Appl i cant argues that these two marks are not simlar
as to sound or appearance; that its goods are dissimlar
fromregistrant’s identified goods in International C ass 5;
that the Trademark Exami ning Attorney has failed to
denonstrate that applicant’s narrow pharnaceutical niche
i nvol ves the sane trade channels as registrant’s
dietary/nutritional supplenents, for exanple; and that the

cited mark is not particularly distinctive.

2 Regi stration No. 2611116 issued to Torsten Neuefeind, a
German citizen, on August 27, 2002, registered under Section
44(e) of the Act based upon German Reg. No. 39836197.

- 2.
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By contrast, the Trademark Exam ning Attorney argues
that the marks are simlar as to sound and appearance, that
“manuf acturers routinely sell both pharmaceuticals and
di etary suppl enents under the sane mark,” and hence, that
consuners encountering applicant’s mark and the cited mark
in the marketplace are likely to m stakenly believe that the

goods derive froma commobn source.

Preliminary matters

The Trademark Exam ning Attorney has objected to
applicant’s list of third-party registrations. She is
correct in noting that this Board does not take judicial
notice of registrations that reside in the United States
Patent and Trademark O fice (USPTO, and that a subm ssion
of a list of registrations is insufficient to nmake them of

record. Inre Duofold Inc., 184 USPQ 638 (TTAB 1974).

Third party registrations nmay be made of record when
acconpani ed by |l egible, soft copies of the registrations

t hensel ves or the electronic equivalent thereof, i.e.,
printouts of the registrations fromthe electronic records

of the USPTO s automated search system \Wyerhaeuser Co. V.

Katz, 24 USPQ2d 1230 (TTAB 1992). Mreover, the record in
any application nust be conplete prior to appeal. 37 CF.R

8§ 2.142(d); TMEP 8§ 710.01(c); TBMP 88 1207.01 et seq. See
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also In re Psygnosis Ltd., 51 USPQRd 1594 (TTAB 1999).

Contrary to applicant’s position in its brief, we do not
believe justice requires a remand to the Trademark Exam ni ng
Attorney so that the applicant may submt copies of these
third-party registrations. Accordingly, we have given
applicant’s listing of registrations no consideration in

reachi ng our determ nation herein.

Analysis: Likelihood of Confusion

Qur determ nation under Section 2(d) is based upon an
anal ysis of all of the probative facts in evidence that are
relevant to the factors bearing on the issue of I|ikelihood

of confusion. Inre E. |I. du Pont de Nemours & Co., 476 F.2d

1357, 177 USPQ 563 (CCPA 1973). In any likelihood of
confusion analysis, two key considerations are the
simlarities between the nmarks and the rel ationship of the

goods. Federated Foods, Inc. v. Fort Howard Paper Co.,

544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

The marks

We turn first to the du Pont factor focusing on the
simlarity of the marks in their entireties. W nust
consi der whether the marks are simlar in sound, appearance,

meani ng, and commercial inpression. PalmBay |Inports Inc.

v. Veuve (icquot Ponsardin Mai son Fondee En 1772, 396 F. 3d

- 4 -
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1369, 73 USPQ2d 1689 (Fed. Cir. 2005). Although applicant
argues that these two marks are not simlar, the Trademark
Exam ning Attorney argues that applicant’s mark is simlar
to the registered mark in sound and appear ance:

The marks in question could clearly be
pronounced the sane. Simlarity in sound

al one may be sufficient to support a finding
of likelihood of confusion. RE/ MAX of
Anerica, Inc. v. Realty Mart, Inc., 207 USPQ
960, 964 (TTAB 1980); Mol enaar, Inc. v. Happy
Toys Inc., 188 USPQ 469 (TTAB 1975); In re

Cresco Mg. Co., 138 USPQ 401 (TTAB 1963);
TVEP §1207. 01(b) (i V).

Applicant’s mark is PROTORI'S and Registrant’s
mark is PROTEROCS. The prefix PRO could have
the same pronunciation in both marks. The
“TOR" portion of PROTORIS and the "TER’
portion of PROTEROCS coul d have the sane
pronunci ati on given that “TOR" can be
pronounced as it is in DOCTOR The “R &
portion of PROTORI S and the “ROS”
pronunci ati on of PROTERCS coul d have the sane
pronunci ati on given that “ROS” can be
pronounced as it is in RH NOCERCS.

The marks may not only have simlar

pronunci ations, they are visually simlar.

PROTCRI S and PROTERCS have the sane

consonants in the same order and are

separated by single vowels. [In addition,

bot h Applicant and Registrant’s marks are in

typed form Thus, there are no design

el ements to aid in distinguishing the marks.
Trademar k Exam ning Attorney’s brief, pp. 4 — 5.

Wil e applicant argues that the “different fifth and

seventh vowels in both the marks” would “require a
substantially different pronunciation for each mark,” we

agree with the Trademark Exam ning Attorney that there is no

- 5 -
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correct pronunciation of either term See Kabushi ki Kai sha

Hattori Tokeiten v. Scuotto, 228 USPQ 461 (TTAB 1985); In re

G eat Lakes Canning, Inc., 227 USPQ 483 (TTAB 1985); In re

Teradata Corp., 223 USPQ 361, 362 (TTAB 1984); and In r

Mack, 197 USPQ 755 (TTAB 1977). Additionally, the Trademark
Exam ni ng Attorney has provided exanples of English | anguage
wor ds having identically-spelled syllables pronounced in
such a way that these two marks could well be pronounced
identically. As to appearance, this difference in two
simlar vowels at the fifth and seventh places in eight-word
mar ks are outwei ghed by the identical nature of the other
six letters. Both marks appear to be coined terns, so there
is no apparent difference in connotation. W find that
these two marks will create the sane commercial inpression
such that any mnor differences in appearance nmay well be
over | ooked. Accordingly, this du Pont factor favors the

posi tion of the Trademark Exam ning Attorney.

The number and nature of similar marks

As to the du Pont factor focusing on the nunber and
nature of simlar marks in use on simlar goods, applicant
argues “that there are thousands of marks registered for use
on goods in International Class 005 with the PRO prefix.

There are also 21 marks in Class 005 with the ORIS prefix
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[sic]. PROTERCS is not a highly distinctive mark.”
(footnotes omtted). However, even if the purported

evi dence nmade the case that two separate conponents
conprising the entirety of registrant’s mark were both weak
in International Cass 5 (which it does not),® as noted
above, we have not considered applicant’s listing of third-
party registrations, and hence, there is no probative
evidence in the record suggesting that this is a weak mark
as applied to registrant’s goods. Hence, this du Pont
factor also favors the position taken by the Trademark

Exam ni ng Attorney.

The goods

Accordingly, we turn to the du Pont factor focusing on
the rel ationship of the goods as described in the
application and cited registration.

The Trademark Exami ning Attorney is correct in noting
t hat goods need not be identical in order to support a
finding of |ikelihood of confusion, provided that consuners
woul d believe that there is sone relationship between

registrant’s broadly-identified type of dietary/nutritional

3 The prefix “pro-"” and the suffix “-oris” do not even
conprise the whole of applicant’s “Protoris” mark, to say nothing
about the final two syllables of registrant’s “Proteros” nark:

“teros” -- the relevant suffix that one would conbine with the
prefix “pro-" in order to focus on the strength of the cited
mar k.

-7 -
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suppl enent and applicant’s nore narrow y-identified type of
“pharmaceuti cal preparation.”

Applicant notes the breadth of the goods and services
inthe cited registration.* In this context, applicant
argues that its narrow y-identified pharnmaceutical products
are quite different fromregistrant’s identified goods, even
those in International Class 5. In further support of its
position, applicant cites to the honme page of registrant’s
websi te, ® which:

“ ...shows that the PROTERCS mark is mainly
used in the preparation and three-di nensional
structural analysis of proteins for the
structure-gui ded drug design. The registrant
is apparently mainly a third party service
provi der of research services for well-known
Iife science and bi otech conpani es which
PROTERCS conducts research on its own

account. Applicant strongly reiterates that
the registrant’s goods shoul d not be

4 In addition to the goods listed above in International O ass

5, we note that the cited registration contains three other

cl asses of goods and services:
“chemicals used in the biochem cal and bi ot echnol ogi ca
research and devel oprent field, namely, chemicals for use in
the anal ysis of the structure and function of proteins and
| ead conpounds; non-natural am no acids” in International
Cl ass 1;
“scientific testing apparatus and instrunments for the
anal ysis of the structure and function of proteins, nanely,
speci men hol ders for the analysis of protein crystals under
a humdity controlled environnent; conputer prograns for use
in the analysis of the structure and function of protein and
| ead conmpounds” in International dass 9; and
“scientific research, laboratory research in the field of
chem stry, biochenistry and biotechnol ogy and drug di scovery
and drug devel opnent; conputer progranming for others” in
International C ass 42.

5 http://ww. proteros. de/ english/

- 8-
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construed so broadly as to bl ock registration
of applicant's mark.”

Applicant argues fromthis extrinsic evidence that
registrant is primarily a third-party provider of research
servi ces.

By contrast, the Trademark Exam ning Attorney clains
that applicant’s goods are related to registrant’s goods.

In asserting this, she has taken the position that extrinsic
evi dence regarding the nature of registrant’s actual goods
and services nmay not be used to limt the protection
accorded to registrant by its registration.

We agree with the Trademark Exami ning Attorney. It is
wel|l settled that the Iikelihood of confusion determ nation
must be made on the basis of the identification of goods as
set forth in the involved application, conpared with the
identification of goods contained in the cited registration,
rather than on the basis of what the evidence m ght show t he
applicant’s or registrant’s actual goods or services to be.

See Octocom Systens Inc. v. Houston Conputer Services Inc.,

918 F.2d 937, 16 USPQ2d 1783 (Fed. Cr. 1990) and Canadi an

| nperial Bank of Commerce, N. A v. WlIls Fargo Bank,

811 F.2d 1490, 1 USPQd 1813 (Fed. Cir. 1987).
I n support of her position, the Trademark Exam ning

Attorney included in the record copies of excerpts from
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websites on the Internet show ng that various suppl enents

are used to treat nucositis:

Radiation Therapy Side Effects: Esophagitis and Mucositis

Will radiation therapy change my sense of taste?

Your sense of taste may change during radiation treatments. Different
foods may seem to taste the same, have a slightly bitter taste or not have any
taste at all. Despite changes in your sense of taste, it is very important to
continue eating well-balanced meals and avoid losing weight.

Foods that are slightly chilled (flavored gelatin, pudding, and applesauce)
may be tolerated better.

Meat commonly becomes distasteful after several weeks of treatment. If
you are unable to eat meat because it is distasteful, be sure that you have
another protein source in your diet. Try eating more fish, poultry, eggs, cheese
and milk.

Adding protein supplements to your meal plan usually becomes
necessary when your sense of taste changes. A registered dietitian can
recommend a supplement brand to meet your nutritional needs.®

-00o0-

Herbs & Supplements

CHAMOMILE -- Other Names: Anthemis nobilis, Genuine chamomile,
German Chamomile, Hungarian chamomile, Matricaria chamomilla, Roman
Chamomile

Who is this for?

Uses

Note: Many different species of chamomile grow throughout the world.
The type commonly available in the United States is known as German chamomile
(Matricaria chamomilla). It is slightly different from the Roman or English
chamomile (Chamaemelum nobilis or Anthemis nobilis) that is more common in
Europe. While these two plants belong to different species, they are closely
related and both are used for similar conditions.

In the United States, oral chamomile is used primarily for relaxation and
sleep. However, its reputation is based mainly on tradition. Few human studies
have been conducted to evaluate chamomile. However, it has shown some
sedating and anti-anxiety effects for laboratory animals. In one study, chamomile
attached to receptors in the body that are also the targets of prescription sedative
medications. Low doses produced a calming effect, while higher doses were
more likely to cause sleep.

Chamomile also has antispasmodic effects, which means it may relieve or
prevent uncomfortable muscle contractions — especially in the gastrointestinal
tract. Therefore, it has also been used to treat minor gastrointestinal complaints

http://ww. cl evel andcl i ni c. org/ heal t h/ heal t h-i nf o/ docs/ 0600/ 0610. asp?

- 10 -
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such as gas, motion sickness, and stomach cramps. Bisabolol, one of the
chemicals in chamomile has shown antispasmodic activity in studies of laboratory
animals. A small study of infants with colic showed that a tea containing
chamomile and four other herbal ingredients relieved symptoms of colic about
twice as often as a liquid with no active ingredients. All the children in the study
were over two weeks old.

Chamomile is also thought to have a soothing effect on the tissues inside
the mouth, nose, and throat. Sometimes, chamomile is boiled in water and the
steam is inhaled to relieve a stuffy nose or congested chest. A chamomile
mouthwash has been tested in clinical studies for the relief of mucositis —
painful mouth sores that may develop in patients receiving radiation or drug
therapy for cancer. Results are conflicting, however. In one study of about 100
cancer patients, a chamomile mouth rinse helped to prevent, delay, or lessen the
occurrence of mucositis; but no particular benefit was seen in a later study.
More research is needed for all of the potential oral uses of chamomile....”

-00o0-

06.10.04 -- Vitamin E Prevents Painful Radiation Therapy Side Effect

Following surgery, radiation therapy is often the sole treatment for mouth
and throat cancers. Inflammation and ulceration of the inside of the mouth,
known as mucositis, is among the most common negative side effects of
radiation therapy to this part of the body. It is often necessary to interrupt
radiation therapy when mucositis develops because it is extremely painful and
can make eating difficult. Interrupted treatments and poor nutrition resulting
from the inability to eat can both decrease the likelihood of recovery from cancer.
So, prevention and treatment of painful mucositis that results from radiation
therapy may play an important role in the success of radiation treatments in
people with cancer.

By Maureen Williams, ND

Healthnotes Newswire (June 10, 2004) — Taking vitamin E can reduce the
likelihood and severity of painful mouth inflammation frequently caused by
radiation therapy, according to Head and Neck (2004; 26:313-21). Mouth sores
are a common and serious radiation therapy side effect in people being treated
for mouth and throat cancers.

Vitamin E is an antioxidant nutrient found in foods such as vegetable oils,
nuts, seeds, and whole grains. It prevents and repairs damage to cells in the
body caused by oxygen free radicals. Free-radical damage is believed to be the
cause of radiation-induced oral mucositis. Chemotherapy is also known to
cause mucositis. Two previous studies have found that vitamin E applied
directly to the mouth can speed the healing of mucositis in people receiving
chemotherapy.

Fifty-four people with cancers of mouth or throat, for whom radiation
therapy was the only prescribed treatment, enrolled in the current study. They
were randomly assigned to receive either 400 IU of vitamin E two times per day
or a placebo containing 500 mg of evening primrose oil two times per day, which
was not expected to show any benefit. Participants were instructed to dissolve

http://ww. drugdi gest. or g/ DO/ DVH Her bsWho/ 0, 3923, 4054| Chanoni | e, 00. ht

- 11 -
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each capsule and hold the oil in their mouth for five minutes, then swallow,
before radiation treatment and again 8 to12 hours later. This regimen was
followed five days per week for seven weeks. At the end of the study, fewer
people receiving vitamin E than placebo had experienced painful mucositis:
21.6 versus 33.5%. Furthermore, pain and eating restrictions were significantly
less in those receiving vitamin E than in those receiving placebo.

The results of this study show that vitamin E can be useful in preventing
and reducing the severity of mucositis, a major side effect of radiation therapy.
Vitamin E is an inexpensive addition to a treatment plan for mouth and throat
cancers. Comparing the effectiveness of vitamin E to combinations of
antioxidants will be helpful in the future. ®

-00o0-

ANNIEAPPLESEEPPROJECT

MuLrivitamin/Vir E HeLpep: BReast Ca CHEMO

Effect of vitamin B12, folate, and dietary supplements on breast
carcinoma chemotherapy -- induced mucositis and neutropenia. Branda RF,
Naud SJ, Brooks EM, Chen Z, Muss H. Department of Medicine, University of
Vermont, Burlington 05401, USA. rbranda@zoo.uvm.edu

BACKGROUND: Although patients with malignant disease frequently use
dietary supplements, the effects of these agents with regard to chemotherapy are
unclear.

Therefore, the authors investigated the influence of vitamin B12, folate,
and nutritional supplements on chemotherapy-induced toxicity.

METHODS: Women with breast carcinoma were asked to complete a
questionnaire that recorded their use of dietary supplements. Blood samples
were obtained for the assessment of serum vitamin B12 and folate levels before
and after the first cycle of chemotherapy and for weekly complete blood counts.

Toxicity was evaluated by measuring absolute neutrophil counts and the
frequency and severity of oral mucositis.

RESULTS: Of the 49 women who submitted questionnaires, 35 (71%)
took a combined total of 165 supplements. Compared with patients in a previous
study (performed in 1990), patients in the current study had dramatically
increased serum folate levels.

Initial neutrophil count, but not type of chemotherapy, patient age, or
serum vitamin B12 level, was predictive of nadir absolute neutropenia and the
decrease from initial neutrophil count to nadir (Nfall).

After adjusting for initial neutrophil count, Nfall was found to be lower for
women who were taking supplements compared with women who were not
taking supplements (P = 0.01) and for women who were taking multivitamins (P
= 0.01) or vitamin E (P = 0.03).

Women with serum folic acid levels < 20 ng/mL had a smaller decrease in
neutrophil count after chemotherapy than did women with higher folate levels (P
= 0.04).

htt p: / / www. nowf oods. cont i ndex. php?acti on=itendetail & tem i d=39292

- 12 -



Seri al

No. 76500182

No significant association between oral mucositis and initial neutrophil
count, nadir neutrophil count, Nfall, age, vitamin B12 level, or folate level was
found.

CONCLUSIONS: The decrease in neutrophil count caused by
chemotherapy was ameliorated by dietary supplementation with a multivitamin or
vitamin E. In contrast, high serum folate levels were associated with the
exacerbation of this decrease in neutrophil count.

Cancer. 2004 Sep 1; 101(5): 1058-64.

PMID: 15329916 [PubMed - indexed for MEDLINE]

Excerpts from the Reuters Health story by Alison McCook:

Women who took a nutritional supplement, a multivitamin or extra vitamin
E had a smaller drop in neutrophils, white blood cells that help fight bacterial
infections. However, women with relatively high levels of B-vitamin folate had a
larger drop in neutrophils.

Study author Dr. Richard F. Branda cautioned that chemotherapy patients
should first discuss taking supplements with their doctors, because some
supplements may interfere with treatment. For instance, cod liver oil and St.
John's Wort may interfere with blood thinning drugs, hormone treatment or
chemotherapy.

However, studies have also shown that vitamin E may enhance the
benefits and reduce the side effects of chemotherapy, and many doctors now
recommend vitamin therapy during treatment.

Remember we are NOT Doctors and have NO medical training. °

-00o0-

These Internet excerpts denonstrate that ongoi ng
studi es are being conducted on the therapeutic effects of
al ternative nedicines such as supplenents, vitamns and teas
on nucositis caused by radiation treatnent.

The Trademark Exam ning Attorney al so provided for the
record a variety of third-party registrations fromentities
that have registered the same mark on or in connection with
di etary suppl ements and pharmaceuticals to treat

i nfl ammati on, including that from nucous nenbrane di seases:

RELIANT for “house mark for a full |ine of

o http://anni eappl eseedproj ect. st ores. yahoo. net/ mul ehel breas. htm

- 13 -
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PHARMACEUTICALS preparations for the prevention and
treatnment of human di seases and di sorders,

nanely allergy nedications, anal gesics,
anti-infectives, anti-neoplastics,

cardi ovascul ar pharnaceuticals, dietary
suppl enents, gastro-intestinal treatnent
preparations, pharmaceutical preparations
for the prevention and treatment of human
nmet abol i ¢ di sorders, neotherapeutic
pharmaceuticals, respiratory
pharmaceutical s, skin and nucous nenbrane
phar maceuti cal s, hornones and
endocri nol ogi cal pharmaceuticals, bl ood
nodi fi ers and nasal and otic

phar maceuticals” in International Cass 5;°

T for “pharmaceutical and bi opharnmaceutica
T gy preparations for the prevention and

o ﬁ E treatnent of human di seases and di sorders,
#ﬁ' ; g 3 nanely allergy nedications, anal gesics,

ﬁﬁ anti-infectives, anti-neoplastics,
h cardi ovascul ar pharmaceuticals, dietary
1 suppl enents, gastro-intestinal treatnent
iy e | preparati ons, pharnaceutical preparations
= for the prevention and treatnment of human

met abol i ¢ di sorders, neurotherapeutic
pharmaceuticals, respiratory
pharmaceuti cal s, skin and mucous nenbrane
phar maceuti cal s, hornmones and
endocri nol ogi cal pharnaceutical s, bl ood
nodi fi ers and nasal and otic pharnaceuticals
in International dass 5.

PERNATON for “dietary products for nedical use,
nanely, dietary supplenents, vitanins
m neral s, anmino acids, enzynes, glucosani ne
compl ex, chondroitin conplex, and herba
extracts, all for helping to maintain
mobility of joints and for use in the
treatment of joint pain and inflammtion,
sprains, strains, nuscle fatigue, sports
injuries, nuscle cranps, tennis el bow, |Ieg
cranps, backache, rheumatic disconfort,
sciatica, lunbago, arthritis, nuscle ache,
cellulite, mgraines and headaches, skin
irritation and insect bites, pharnmaceutica
preparations for helping to maintain mobility
of inints and for use in the treatnment of

10 Regi stration No. 2669624 issued on Decenber 31, 2002,
claimng first use anywhere and first use in commerce at |east as
early as July 2002. The word “Pharnmaceutical s” is disclainmed
apart fromthe mark as shown.

1 Reg. No. 2664070 i ssued on Decenber 17, 2002 claimng first
use anywhere and first use in commerce at |east as early as
January 2000.
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joint pain and inflammation, sprains,
strains, nuscle fatigue, sports injuries,
muscl e cranps, tennis el bow, |eg cranps,
backache, rheumatic disconfort, sciatica,

| umbago, arthritis, nuscle ache, cellulite,
m grai nes and headaches, skin irritation and
insect bites” in International Cass 5;?'2

for “pharmaceuticals, preparations for the
treatnent of acne, anenia, arthritis, asthns,
bacterial infections, cold and cough,

consti pation, dandruff, diarrhea, diseases of
the central nervous system fever, funga

i nfections, henorrhoids, herpes, heartburn,

i nflanmmation, intestinal gas, m graines,
nasal and si nus congestion, nausea, poor
respiration, respirator infections, sore
throat, stomach ache, mouth pain caused by
teething; and nuscl e pai n; pharmaceutica
preparations for the prevention of acne,
anenia, arthritis, asthma, bacteria

i nfections, cold and cough, constipation,
dandruff, diarrhea, diseases of the centra
nervous system fever, fungal infections,
heror r hoi ds, herpes, heartburn, inflanmmtion,
i ntestinal gas, migraines, nasal and sinus
congesti on, nausea, poor respiration
respiratory infections, sore throat, stomach
ache, nouth pain caused by teething, and
muscl e pain; amino acids for use as
nutritional supplenents; anesthetic for

surgi cal purposes; topical anesthetics;

anest hetics for non-surgical use;
antibiotics; antibiotic creanms; antibiotic
ointments; antibiotic tablets; antihistani nes
and anti hi stam ne conbi nations in the nature
of cold and allergy renedi es; cal cium

suppl enents for the treatnent of

ost eoporosi s; cal ci um suppl enents for the
prevention of osteoporosis; cardiovascul ar
pharmaceutical s; contraceptive forns;
contraceptive sponges; oral contraceptives;
dental needs, nanely nedi cated nout hwash
dental needs, nanely dental abrasives; dental
needs, nanely dental amal gans; dental needs,
nanely dental bleaching gels, dental needs,
nanmely dental inpression materials; dental
needs, nanely nedi cated tooth paste; room
deodorants; diagnostic reparations for
clinical or nedical |aboratory use; diaper
rash ointment; diet aids, nanely diet
capsules and diet pills; electrolyte

repl acenent sol utions; electrolyte

renl a enment tahlets: enzvmes for 11se as a

Reg. No. 2384662 issued on Septenber 12, 2000 under Section
44(e) of the Act based on Swiss Reg. No. 421977.

- 15 -
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di etary supplenent; eye drops; eye ointments;
medi cated foot powder; nedicated hair growth
stimul ants; non-nmedicated hair growth
stinmulants; gel for use as persona

| ubricant; pregnancy test kits for home use;
medi cat ed hair shanpoo; nedi cated skincare
preparations; sleep aids nanely sl eeping
pills and tabl ets; vagi nal preparations,
namely anti- fungals; medicated nailcare and
nosecare preparations; and nutraceutical
herbal and dietary supplenents” in
International Cass 5;'°

VISIONQUEST for “vitam ns, mneral supplenents, herbal
suppl enents, nutriceutical fornulations, and
honeopat hi ¢ pharmaceuticals for use in
supporting the body for optimal health and
Il ongevity, for use in stimulating the body's
natural defense systens, for use to contro
wei ght and for use in the treatment of colds,
flu, sinus problens, pain relief, allergies
and hay fever, cough and bronchi al problens,
diarrhea, inflamation, arthritis, injuries
and trauma, gastrointestinal problens,
depression, chronic fatigue, stress, heart
and arterial disease, sexual dysfunction
irritability, thymus mal function, urinary
probl ens, sl eepl essness, hornonal inbal ance,
i nfections, anti-aging, weight gain, nuscle
tone; and nedi cated skin care preparations”
in International dass 5;%

FLORA VERA for, inter alia, "“pharnaceutical preparations
for the treatnent of aches and pains, acid
reflux, acidity, acne, allergic conditions,
anenia, anxiety, arthritis, asthma, athlete's
foot, blood and circul ation probl ens, bl ood
pressure, breath odor and halitosis,
bronchitis, bruises and sprains, congestion
consti pation, coughs, cranps, dandruff,
dental plaque, depression, dermatitis,

di abetes, diaper rash, diarrhea, digestive
probl ems, ear infection, eczema, exhaustion,
fevers, gastritis, gynecol ogi cal problens,
hair |oss, hay fever, head lice, headaches
and migrai nes, heart blood and circul ation
probl ems, heartburn, henorrhoids, high blood
pressure, high cholesterol, hyperactivity,
weak inmune system inflanmation, insect
stinas and hites insomia nansea and

1B Reg. No. 2633870 issued on Cctober 15, 2002, claimng use
anywhere at |east as early as July 1996 and use in commerce at
| east as early as Decenber 1996.

14 Reg. No. 2679475 issued on January 28, 2003, claimng use
anywhere at |east as early as Novenber 1, 1998 and use in
commerce at |east as early as March 1, 1999.

- 16 -
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PHYTOSYNERGIST

HEALTHA2Z

vom ting, prenenstrual syndrone, psoriasis,
seborrheic dermatitis, sinusitis, sore
throat; sunburn, teething, tension, sore
throat tonsillitis, ulcers, urinary

i ncontinence, urinary tract infection, and
warts; dietary supplenents adapted for

medi cal use” in International dass 5;%

for “pharmaceutical, herbal, nedicinal and
honeopat hi ¢ preparations for general well-
bei ng and t herapeutic applications for
treating a variety of conditions, nanely,

m grai nes and headaches, coughs and col ds,

i nfluenza, acute upper respiratory tract

i nfections and inflanmations, and ot her
respiratory problens, acute sinusitis,
chronic rhinitis, chronic bronchitis,
bronchi al congestion, pleurisy, tonsillitis,
laryngitis, asthma, allergic conditions, skin
conditions, urticaria, eczenmm, psoriasis,
acne, boils, gout, rheumatoid arthritis and
other chronic inflamatory conditions, |iver
function disorders, urinary tract infections
and inflammatory conditions, and other
urinary tract conditions, cystitis,
dysfunctional uterine bleeding, uterine

prol apse, nenopausal synptons, painfu
menstruation, intestinal problens, gastric
ul cer, duodenal ulcer, gastritis, gastric
hyperacidity, gastric reflux, poor digestion
colic, food intolerances, irritable bowel,
flatul ence, bad breath, stress, anxiety,

sl eepi ng di sorders, physical exhaustion
debility, anaem a and chronic fatigue
syndrone; anal gesics; anti-infectives,
antibiotics, antivirals; antiparasitics;
antiseptics; medicated skincare preparations;
antidepressants; vitamns; dietary, food,
herbal, mneral and nutritional supplenents;
food for medically restricted diets; herba
teas for nedicinal purposes” in Internationa
Cl ass 5;1°

for “pharmaceutical preparations for the
treatnent of acne, anenmia, arthritis, asthm,
bacterial infections, cold and cough,
constipation, dandruff, diarrhea, diseases of
the central nervous system fever, funga

i nfections, henorrhoids, herpes, heartburn,
inflammtion. infestinal aas. m araines.

15 Reg. No. 2528509 issued on January 8, 2002 cl ai m ng use
anywhere and use in comerce at |east as early as Septenber 1,

2000.

16 Reg. No. 2784649 issued on Novenber 18, 2003, clainm ng use
anywhere at |east as early as July 14, 1995 and use in conmerce
at least as early as January 29, 2001
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nasal and sinus congestion, nausea, poor
respiration, respiratory infections, sore
throat, stonmach ache, nmouth pain caused by
teething; and nuscle pain pharnaceutica
preparations for the prevention of acne,
anem a, arthritis, asthma, bacterial

i nfections, cold and cough, constipation,
dandruf f, diarrhea, diseases of the centra
nervous system fever, fungal infections,
henorrhoi ds, herpes, heartburn, inflammtion
intestinal gas, mgraines, nasal and sinus
congesti on, nausea, poor respiration
respiratory infections, sore throat, stomach
ache, nouth pain caused by teething, and
nmuscl e pain; amino acids for use as
nutritional supplenents; anesthetic for

surgi cal purposes; topical anesthetics;

anest hetics for non- surgical use;
antibiotics; antibiotics; antibiotic creans;
antibiotic ointments; antibiotic tablets;
anti hi stam nes and anti hi st ani ne conbi nati ons
in the nature of cold and all ergy renedies;
cal ci um suppl enents for the treatnment of

ost eoporosi s; cal ci um suppl enents for the
prevention of osteoporosis; cardiovascul ar
phar maceutical s; contraceptive foans;
contraceptive sponges; oral contraceptives;
dental needs, nanely nedi cated nout hwash
dental needs, nanely dental abrasives; dental
needs, nanely dental anmal gans; dental needs,
nanmely dental bleaching gels; dental needs,
nanely dental inpression materials; dental
needs, nanely nedi cated tooth paste; room
deodorants; diagnostic preparations for
clinical or nedical |aboratory use; diaper
rash ointnent; diet aids, nanely diet
capsules and diet pills; electrolyte

repl acenent solutions; electrolyte

repl acenent tablets; enzynmes for use as a
dietary suppl enent; eye drops; eye ointnents;
nmedi cated foot powder; nedicated hair growth
stimulants; non-nedicated hair growth
stimulants; gel for use as persona

| ubricant; pregnancy test kits for home use;
medi cat ed hair shanpoo; nedi cated skincare
preparations; sleep aids, nanely sl eeping
pills and tablets; vaginal preparations,
namely anti-fungals; medicated nail care and
nosecare preparations; and nutraceuticals for
use as dietary supplenments; and herba

suppl ements” in International Cass 5;%

Reg. No. 2805770 issued on January 13, 2004 cl ai m ng use

anywhere and use in comerce at |east as early as February 13,
2001.

- 18 -
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SPRAYOLOGY for “homeopat hic preparations for the
treatment of respiratory conditions, skeletal

and connective tissue conditions, digestive
and intestinal conditions, |ow libido,
synmptons of aging, poor nmenory, nenopausa
conditions, nmenstruation conditions, skin
conditions, enotional stress conditions,
organ therapy, inflanmmmation, environmental

pol lution and detoxification conditions, pain
and neural gia, weight control, insect bites,
jet lag, all for human use dietary suppl enent
preparations for the delivery of vitam ns and
m nerals; all for human use” in Internationa
C ass 5;1®

These third-party registrations, which are based on use
in comerce, and which individually cover a nunber of
different itens, provide sonme support for the Trademark
Exam ning Attorney’s position that dietary/nutritional
suppl ement and pharnmaceutical preparations for the treatnent
of mucositis are rel ated because they show that these goods
have been registered by the sane source under the sane nark.

See In re Mucky Duck Mustard Co., 6 USPQRd 1467, 1470 n.6

(TTAB 1988) [Although third-party registrations “are not

evi dence that the marks shown therein are in use on a
comercial scale or that the public is famliar wth them
[they] may have sonme probative value to the extent that they
may serve to suggest that such goods or services are the
type which may enmanate froma single source”]. See also In

re Albert Trostel & Sons Co., 29 USPQ2d 1783, 1786 (TTAB

1993).

18 Reg. No. 2891401 issued on Cctober 5, 2004 claining use
anywhere and use in comerce at |least as early as March 1, 2000.
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We nust deemthe registrant’s goods to include
dietary/nutritional supplenents that mght be directed to
the treatment of nucositis and inflammation of nucous
menbranes. Fromthese third-party registrations, we
concl ude that pharmaceutical preparations as well as certain
dietary/nutritional supplenments are used to treat
i nfl ammati on, including the inflammtion of nucous
menbranes. As argued by the Trademark Exam ning Attorney,
it appears as if some entities have applied the same mark to
pharmaceutical s and supplenents. Wile the category of
“phar maceutical preparations” (applicant’s goods) may not
overlap with “dietary/nutritional supplenents” (registrant’s
goods), they are clearly related goods.

Accordingly, given the relationship of these goods as
potentially alternative treatnent nethods for nucositis and
i nfl ammati on of nucous nenbranes, this du Pont factor favors

the position taken by the Trademark Exam ning Attorney.

Channels of Trade

As to the du Pont factor focusing on the simlarity or
dissimlarity of established, |ikely-to-continue trade
channels, it is clear fromthe third-party registrations
that some of the sane manufacturers apply the sane mark to

et hi cal pharnmaceuticals and supplenents. Even if not the
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sane, it nust be presuned that they nove in all appropriate
channels of trade and to all appropriate customers for those
goods as identified, and hence could be sold in the sane
retail outlets, e.g., drugstores, and purchased by the sane
cl ass of persons, i.e., purchasers of nedical preparations
for the treatnent of nucositis and inflammation of nucous
menbranes. |f these purchasers were to encounter the
products under the sanme or simlar marks, it would not be
unreasonable for themto assune, m stakenly, that they
originate fromthe sanme source. In re Elbaum 211 USPQ 639

(TTAB 1981). Hence, this factor too favors the position

taken by the Exam ni ng Attorney.

Conditions of Sale

As to the du Pont factor focusing on the conditions
under which and buyers to whom sales are made, i.e.,
“i nmpul se” versus careful, sophisticated purchasers,
appl i cant contends that inasnmuch as “purchasers from
Regi strant nust be careful to avoid confusing Registrant’s
PROTERCS rat poi sons from PROTERCS baby food,” ...“it is
axi omatic that such purchasers woul d be capabl e of
di stingui shing PROTORI S pharmaceuticals for the treatnent of
nmucositis and inflammti on of nucous nenbranes from PROTERCS

dietary/nutritional supplenents.”
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However, the issue is not |ikelihood of confusion
bet ween particul ar goods, but |ikelihood of confusion as to

the source of those goods. See In re Rexel Inc., 223 USPQ

830, 831 (TTAB 1984), and cases cited therein. 1In fact, the
principles of likelihood of confusion that have devel oped
under the Lanham Act are not designed to prevent the
situation where a small child wants baby food and the
caregi ver inadvertently offers her rat poison bearing the
sane house mark.! Rather, the issue we are faced with is
the likelihood that the consunmer who knows of registrant’s
suppl enents — but has an inperfect recollection of the exact
spelling of registrant’s coined mark — may m stakenly assune
that applicant’s ethical pharmaceuticals originate with
regi strant.

On the other hand, a very different approach to the
di scussi on of the conditions under which sales are made is

to assune that when ethical pharnmaceuticals are

I nvol ved, the consequences of confusion are so drastic
that a mark should not be registered if there is any
chance for confusion. |In this case, we nust assune

that the custoners for those goods, as identified, would be

19 “I's there anyone anong you who, if your child asks for

bread, will give a stone? O if the child asks for a fish,
will give a snake?”
-- Matthew 7:9-10
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ordi nary consuners, having inperfect recollection and unabl e
to conpare these marks on a side-by-side basis. Wthout
entering into the debate over the correctness of a
“doctrine of greater care” for pharmaceuticals, in
whi ch case one woul d apply a | esser quantum of proof in
reaching a finding of likelihood of confusion, adopting
this approach would certainly tilt the balance on this
du Pont factor nore steeply in favor of the position

t aken by the Trademark Exam ning Attorney.

Conclusions

I n conclusion, two key considerations support the
conclusion that there is a |ikelihood of confusion herein,
nanely, applicant’s mark is quite simlar to
registrant’s mark and the respective goods are deened

to be rel at ed.

Decision: The refusal to register under Section 2(d)

of the Act is hereby affirned.



